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1) Sometimes the nature of the estate of a propositus is such that professional legal and financial advice is
required to ensure that the assets of the estate are sufficiently protected from malicious and unwarranted
claims and to ensure that the inheritors are not encumbered with an inheritance tax at a rate of 40% on
all the assets of the estate. In such circumstances if a Muslim appoints a non-Muslim lawyer as a trustee
and executor to his estate is this
a) Permitted?

b) Valid?

2) Is it permitted for a trustee and executor who is providing specialised legal and financial advice to
charge a fee for his services? Sometimes the nature of the assets is such that while the total value of
assets involved is quite high the net value of the estate may be quite low. For example, if an asset-rich
individual [such as a highly geared property developer] also leaves alot of debt, whilst the net value of
the estate may be quite low, the total value of assets involved could be very high. Such situation would
require extensive legal input to sort out all the complications. Is there a particular fee structure that
needs to be complied with? And if so, how should the costs of the professional and legal advice be met
if they exceed the required fee structure? Without such professional and legal advice the inheritors
would suffer a greater loss.

3) Isit permitted and valid for the legator to give absolute discretion to the trustees and executors to sell,
call in and convert into money such parts of the estate as do not consist of money?
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1) If a Muslim legator appoints a non-Muslim as an executor to his estate then according to the majority,
although such appointment is legally valid, the Qadhi is mandated to remove such an executor and
appoint another competent and upright Muslim in his place. However, transactions conducted prior to
removal will be upheld. The minority opinion is that the appointment of a non-Muslim as an executor to
the estate of a Muslim is not valid in the first instance.

However, in the UK where Muslims live as a minority it may prove difficult to access the services of a
competent Muslim lawyer for complex cases that require asset protection and tax mitigation structures.
Whilst Muslims should endeavour to appoint a competent Muslim lawyer as an executor, if such is not
available it will be allowed to appoint a competent non-Muslim. However, the legator should leave
instructions that oblige the non-Muslim executor to adhere to Islamic principles, and if and when needed,
seek the counsel of a competent Muslim scholar.
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2) The appointment of a trustee and executor by the legator in return for a fee is an Jjarah structure which
comes into action at the death of the legator. However, a legator is not empowered to enact an Ijarah
contract to be effective following his death. Thus, the trustee and executor will not be entitled to the
agreed sum as a fee for his services. However, it is possible to consider the agreed fee to be a bequest in
which case it will be effective proportionate to other bequests to the extent of one third of the estate
remaining after meeting the expenses of last rites as approved by the Sunnah and paying the debts of the
deceased. If the assets of the estate require specialized legal input and the costs thereof exceed the
proportionate share of the residual one third of the estate, the inheritors may, subsequent to the death of
the propositus, agree a pro-rata fee to meet the shortfall with the individual or firm providing the
professional advice. However, this will be at the discretion of the inheritors.
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3) The 'absolute discretion' conferred upon the trustees and executors to sell, call in and convert into money
such parts of the estate as do not consist of money is valid only in so far as it does not violate the laws of
Shari’ah. If the deceased has left no debt and no bequest and all the heirs are major and are present, the
trustees and executors must obtain the express consent of the heirs to sell, call in and convert into money
such parts of the estate as do not consist of money. However, if the deceased has left debts or lawful
legacies and the heirs are refusing to discharge or otherwise unduly delaying the discharge of such debts
and legacies, the trustees and executors will, if and to the extent required, sell, call in and convert into
money such parts of the estate as do not consist of money without the consent of the heirs. In such case,
the moveable property will be sold before the immovable property. If the inheritors are absent, the
trustees and executors may do such with the movable property only. If all of the heirs are minor, the
trustees and executors will, if and to the extent required, sell, call in and convert into money both
movable and immovable property. If there are both major and minor heirs the trustees and executors
may do the same with the movable and immovable portion of the minors only. The trustees and



executors must obtain the express consent of the major heirs to do the same for their portion. However,
if the major heirs are absent, the trustees and executors will do the same for only their portion of
movable property.
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And Allah Knows best.

Mufti Mohammed Zubair Butt
Chair, Al-Qalam Shariah Panel



