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Many assets are held under trust, whereby the owner of the assets (settlor) transfers legal ownership to
trustees who hold the assets for the benefit of other people known as beneficiaries. There are three main
trusts in vogue within the UK legal and legislative framework as follows:

a.

Bare (simple) trusts - these involve one person being trustee of an asset on behalf of another and are
also referred to as a nominee or declaration of trust arrangement. With regards to bare trust a few
examples are as follows:

1. Nominee structure - I purchase shares in my own name via TD Waterhouse who hold legal title
on a nominee basis. This means they are shown on the company register as the legal owners of
the shares. However they are holding them on trust on my behalf, and are obliged to do with
them as I instruct. Please confirm that zakat is liable on me in this instance.

2. Nominee structure for a minor - I gift my son £1,000 and hold this in an account in my son’s
name. However prior to his 18t birthday he is not able to access that money without my
consent. In this instance is he liable for zakat?

3. Is zakat payable if the arrangements above in point 2 were put in place for someone else who is
not related to me?

4. Child Trust Fund - the above works legally as in point 2 above, with the difference that even
with my consent, my son is not able to access the money prior to his 18t birthday. This is
because the fund is set up in a manner to prevent it being accessed before this time. Please
clarify zakat liability on this.

Interest in possession trusts - these involve nominating a life tenant who has an absolute legal right
to all income as and when it arises within the trust. The life tenant however does not have any
automatic rights to capital though by law they have to receive some capital. [ would assume the
income is therefore zakatable on the beneficiary. However, it is not immediately apparent on whom
the zakat liability for the capital would fall, as the trustees have discretion as to who if anyone they
allocated this to in any given year. To explain further:

1. AnIIP must nominate a life tenant who has an absolute right to all income as and when it arises
in the trust. Therefore if the asset was a house worth £100k, and the rental income was worth
£5,000 per annum, then the trustees are obliged by the trust deed to pay the £5,000 every year
only to the tenant. They have no discretion in this. I presume therefore that the life tenant is
liable for paying zakat on the income.

2. With regards to capital however, depending on how the trust deed is written, the capital can
either be paid only to the tenant or to a range of other beneficiaries. In either event, the trustees
always have discretion as to when to pay the capital. I therefore presume the beneficiary is only
liable to zakat on the asset once it comes into their possession.

3. Please forward me your thoughts on inheritance distribution - if you are proposing that from a
Shariah perspective the assets are still to be considered as owned by the settlor for inheritance
pursposes, then I think we need to discuss the reasons why, as legally the person with the least
amount of control and ownership over the asset is the settlor. The trustees have control; the
beneficiaries have ownership, leaving the settlor with neither.

Discretionary trust - these involve giving trustees discretionary powers to choose how they wish to
allocate both income and capital from trusts. Virtually all discretionary trusts would have more
than one possible beneficiary hence there is no prior certainty as to whom the income or capital is to
be awarded to. In this instance we seemed unsure how the zakat treatment would apply. It is worth
noting these trusts are mostly used by the very wealthy as an asset protection and/or tax mitigation
structure.
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In order to consider potential zakat liability in each of the three types of trust in question, it is important to
first establish the legal status of the trust, itself, under Islamic law and then determine the status of the

settlor, trustees and beneficiaries with regards to proprietorship and possession.

The legal status of trusts

A trust cannot be said to be a natural person (shakhs tab'ee) as that is restricted to human subjects. Rather, it
may be recognised as an artificial/fictitious person (shakhsiyyah i'itibaaiyyah) as in the cases of wagf -
endowment, which is a type of unincorporated trust, and beyt al-maal - public treasury. Such recognition
affords the trust legal personality allowing it to perform certain functions of a natural person such as
acquiring, holding and disposing of property according to the terms of the governing trust deed. The
specific terms of the governing trust deed for each trust will determine the nature of the trust and where
proprietorship is vested. A change in terms may affect a change in ruling. Any property held by the trust is
done so on behalf of the person/s in whom proprietorship of the property is vested. Thus, while a trust is
empowered to perform certain functions in its own right subject to the terms of the trust, this does not
necessarily remove ownership from the settlor. The essence of the types trusts in question is thus
fundamentally different to that of a waqf in this regard as, in the latter case, the wagf property transfers from

the ownership of the dedicator - waagif into the ownership of Allah I.

Then, in the issue of bare trusts:

1. Nominee structure - shares held by TD Waterhouse on your behalf. TD Waterhouse is merely an
agent, while proprietorship is vested in you. As TD Waterhouse is bound by your instructions, you
also enjoy possession through the medium of TD Waterhouse.

2. Nominee structure for a minor - Any gift a father makes to a minor is completed by the act of gift
itself. Acceptance on behalf of the minor is not required. Thus, while your son remains a minor, any
money you deposit into his account will transfer into his ownership with immediate effect.!
However, upon reaching the age of majority, your son must take possession of any future gifts in his
own right.2 Your possession cannot suffice on his behalf. Thus, ownership of any money deposited
by you into your son’s account after the age of majority will only transfer to him if he is authorised
to access the same. Consequently, while access to the money remains restricted, complete
possession cannot be realised and thus ownership is not hitherto transferred to him.3 If the terms of
the trust now restrict you from benefiting from the trust property, your ownership will be defective.
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If you consent to his possession, or he reaches the age of eighteen, complete possession will be
realised by your son and ownership will transfer to him.4

3. If the nominee structure in no. 2 is put in place by you for a minor whom you do not represent as
agent nor qualify as guardian or executor, transfer of ownership will not be effected solely by the act
of gift itself as you do not have authority to take possession on his behalf. However, if you do
qualify as agent, guardian or executor, transfer of ownership will be effected by the act of gift itself.
Similarly, if possession is realised by an agent, guardian or executor of the child other than you,
transfer of ownership will be effected. However, if neither you nor another represent the child as
agent nor qualify as guardian or executor, ownership will be retained by you as the original
proprietor. However, if the terms of the trust restrict you from benefiting from the trust property,
your ownership will be defective.

4. Child Trust Fund - Any money deposited in the fund by the father, agent, guardian or executor in a
proprietary capacity during the age of minority transfers into the ownership of the child with
immediate effect. Money deposited by other than the father, agent, guardian or executor under the
Child Trust Fund scheme will not transfer into the ownership of the child until the child is able to
access the same. Thus, under the Child Trust Fund scheme, ownership will be delayed until the
child reaches the age of eighteen.

In the issue of interest in possession trusts:

During the lifetime of the settlor:
If an interest in possession trust is created to function during the lifetime of the settlor:

Settlor - the settlor is the original proprietor of the trust property, both capital and income. Transfer of
proprietorship from the original proprietor to the beneficiary is effected only after the beneficiary has
secured possession.

Trustees - the trustees function as supervisors of the trust property and are mere agents of the settlor
charged with the responsibility of carrying out various functions according to the terms of the trust. While
English law recognises the trustees as being legal owners of the trust property, this does not equate to
proprietorship according to Islamic law. Proprietorship is hitherto vested in the settlor. However, if the
terms of the trust restrict the settlor from benefiting from the trust property, his ownership will be deemed
defective.

Beneficiaries - proprietary rights to the income of the trust property transfer to the life tenant upon
possession of the same. Prior to possession, he does not enjoy proprietorship. If the life tenant and/or
remaindermen secure possession of the capital in accordance with the terms of the trust during the lifetime
of the settlor, ownership will transfer to each accordingly.

Upon the death of the settlor:

If an interest in possession trust is created to function following the demise of the settlor (as is commonly the
case) it is effectively a bequest, and the normal laws of bequest will apply.> The ‘trust property’ will
constitute a portion of the ‘settlor’s” estate and the terms of the trust will be superceded by the laws of
bequest.

E.g., on his death Ahmad’s will creates a trust and all the shares he owned are to be held in that trust. The
dividends earned on the shares are to go to his wife Fatima for the rest of her life (life tenant), and when she
dies the shares pass to their children (remaindermen).

The above structure is effectively a bequest; the trust property will constitute a portion of Ahmad’s estate;
and the terms of the trust will be superseded by the laws of bequest.
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In the issue of discretionary trusts:

If a discretionary trust is created to function during the lifetime of the settlor:

Settlor - the settlor is the original proprietor of the trust property, both capital and income. Transfer of
proprietorship from the original proprietor to the beneficiary is effected only after the beneficiary has
secured possession.

Trustees - the trustees function as supervisors of the trust property, albeit with an increased degree of
discretion, and are mere agents of the settlor charged with the responsibility of carrying out various
functions according to the terms of the trust.

Beneficiaries - proprietary rights to the income or capital of the trust property transfer to the beneficiary
only upon possession. Prior to possession, the beneficiary does not enjoy proprietorship.

Upon the death of the settlor:
If a discretionary trust is created to function following the demise of the settlor it is also effectively a bequest;

the trust property will constitute a portion of the settlor’s estate; and the terms of the trust will be
superseded by the laws of bequest.

Criterion of zakat liability

In order to determine zakat liability, if any, for the various structures of trusts outlined above, it is necessary
to understand the criterion upon which zakat liability is founded.

The criterion of zakat liability is as follows:

"The conditions for the obligation of zakat are sanity, majority, Islam, freedom, and actual or
constructive knowledge of the obligation. The causative factor of obligation is complete ownership of
the nisaab - quantum of liability - for the period of one lunar year, free from debt demandable by humans,
free from basic necessity, and that which is the object of actual or effective growth. "
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While the above criterion comprises several conditions, the most pertinent to the discussion of zakat on trusts
is that of ‘complete ownership’. ‘Complete ownership” is defined as ownership that comprises both
proprietorship and [actual or constructive] possession. Ownership is deemed defective if, despite
proprietorship, possession is absent. This is the opinion of Imam Abu Hanifah, Imam Abu Yusuf and Imam
Muhammad. Imam al-Shaafi‘ee and Imam Zufar of the Hanafi School do not consider possession to be a
condition. Consequently, contrary to the opinion of Imam al-Shaafi‘ee Imam Zufar of the Hanafi School,
according to the Hanafi School zakat is not liable for property that is defective with regards to possession.
Thus, property from which one is unable to benefit on account of the absence of possession, referred to as
maal al-dhimaar, is not liable for zakat.
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Al-Kaasaani has defined maal al-dhimaar as follows:

“All such property that one is unable to benefit from while retaining essential proprietorship.”
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Ibn Nujaym has also concurred with al-Kaasaani’s definition of maal al-dhimaar in al-Bahr al-Raaiq [2:206]"
and this has also been adopted by the author of al-Nahr al-Faaiq. [1:416]2. Al-Haskafi has adopted the same
definition in al-Durr al-Mukhtaar [3:184]* with a difference in only the wording, while al-Zeyla’ee has
offered the following in Tabyeen al-Haqaaiq:

“It is the property from which benefit is not derived.”
(27:2 IS0 Q) 4 adin¥ A JLall ga s 5 (gilial) G 88
Al-Sarakhsi has defined maal al-dhimaar in al-Mabsut as:

“Property, access to which is difficult while retaining proprietorship.”
(230:2 S5 i) el ol pe 4nll J g sl 53as Jla slina s tda gunall 8

The above definition has also been adopted by al-Tahtaawi in his commentary on Maragqi al-Falaah [p 716]*.

Ibn al-Humaam states in Fath al-Qadeer:

“It is said that it [maal al-dhimaar] is the absent [property] that is not expected. If it is expected, then it
is not it [maal al-dhimaar] ... and it is asserted it is that [wealth] from which benefit is not derived.”
(121:2 SN QliS) a0 adiiall je ga Qg 40 pald (2 (i a3 uilall g J8 ¢ k) b 8

Al-Babarty states in al-‘Inaayah:

“It is said that it [maal al-dhimaar] is the absent [property] the access to which is not expected. If it is

expected, then it is not it [maal al-dhimaar]. Al-Mutarrizi has recorded it thus from Abu Ubaidah. ...

And they have asserted: al-Dhimaar is that of which the corpus exists, but from which benefit is not

derived.”
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In al-Mubheet al-Burhani al-Bukhari has presented the following:

“And maal al-dhimaar is all property, the essence of which remains in his proprietorship, however it is

removed from his possession in a manner that its return is not predominantly expected.”
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Al-Hindi has also mentioned the same definition in al-Fataawaa al-Taataarkhaaniyyah [2:230].5

The fundamental import that characterises maal al-dhimaar in all of the above definitions is that it is property
wherein proprietorship is retained, but from which benefit cannot be derived on account of non possession.
Thus, ownership is deemed defective.

The fugahaa’ have cited numerous examples of maal al-dhimaar wherein ownership is defective due to the
absence of possession, and thus zakat is not liable:

1. A runaway or lost slave intended for trade. The master retains proprietorship of the slave but no
longer enjoys possession. Thus, ownership is defective and zakat is not liable.

2. Lost property. Proprietorship remains with the original owner, but possession is absent. Thus,
owner ship is defective and the lost property is not liable to zakat.

JS g il by b4l (8 jeual diay elidY) s canndl) ga 5 Jlaca) dbialy jlavas Guld (oa ) 106 a0 Y (53 il cdall) (8 say !
(206:2 IS5 Qi) ailad) 31 L) Joal oLl ae 43 FLEY) ) gy Jla

(416: 13830 QS) o) (313S Sllal) Juaal ol e 4 FUEYT S 50ia 52 Jla S ile iy oY ) Gl Aad g 2

(184:3 S 3l i) L) oLy pa 43 g LEmY) (S e 525 3

(716 sa S 31 QS) Gl ald aa add) J o sl H3e3 Jle s (Llasall Jle (i 13)5) ad g 4

A s el Jul 3 e al l daadll IS CUS)  ) ase a5 en oo I oSy caSle b abial L8y Jle JS ezl Qe
(230:2 «agle a4



3. Property lost at sea. Again, proprietorship remains with the original owner, but possession is
absent. Thus, owner ship is defective and the property lost at sea is not liable to zakat.

4. Property seized unjustly by a ruler. The original proprietor retains ownership but has lost
possession to the ruler. Thus, the property is not liable to zakat as the ruler is not the proprietor, and
the actual proprietor does not enjoy possession.

5. A bad debt for which the creditor has no witnesses and the debtor is in denial, and thus the creditor
has no hope of recovery. However, after the passage of one lunar year, the debtor admits to the
debt. Zakat is not liable retrospectively, as the creditor has not enjoyed actual or constructive
possession during that period.!

6. If property is buried in the wilderness at a location that is unknown, it is no longer liable for zakat.
While proprietorship is retained, possession is lost, and thus ownership is defective. If the property
is buried within the home, it is liable to zakat by consensus as such property may be located with
ease. If such property is buried in a vineyard or a large compound, it is subject to a difference of
opinion.

7. Usurped property for which there is no witness. i.e., if A usurps the the property of B without his
consent thereby terminating the latter’s possession, and B does not have the witnesses to establish
his proprietorship, the usurped property is not liable for zakat. While the the former has possession,
he does not enjoy proprietorship, and while the latter has proprietorship, he no longer has
possession. Thus, neither party has ‘complete ownership’.

Proponents of the non relevance of possession deduce such inference from the general nature of textual
evidences pertaining to zakat, which do not differentiate between property in possession or otherwise. They
contend that liability of zakat is founded on ownership and not possession. In support of this position they
cite a number of examples wherein, despite the absence of possession, zakat is payable:

= The ibn al-sabeel - wayfarer, whose wealth is liable for zakat, despite the wayfarer not being in
possession of his property.

= Zakat is payable on normal debts by the creditor, despite the absence of possession.

= If property is buried within the home, it is liable to zakat.

The above examples are considered to lend credence to the assertion that liability of zakat is founded on
ownership and not possession, and the only reason immediate disbursement is not a requirement is due to
incapacity on account of non possession.

However, proponents of the material relevance of possession, like al-Kaasaani, contend that it is reported on

the authority of Ali T, in a mawquf and marfu’ narration that the Messenger of Allah € said: “There is no

! Al-Kaasaani has discussed in detail bad debts wherein the debtor denies the existence of the debt: If the debt cannot be established

through witnesses, then according to Imam Abu Hanifah, Imam Abu Yusuf and Imam Muhammad it is not subject to zakat, while
according to Imam Zufar and Imam al-Shaafi‘ee zakat is payable.

If there are witnesses to the debt, then the scholars have differed. Some have opined that zakat is payable as access to the debt is
made possible by the witnesses. If the creditor does not present the witnesses, he will not be excused from liability as he himself has
opted to squander the opportunity of submission. Others have stated that zakat is not payable as the witness is sometimes declared
unrighteous, except if the Qadi has personal knowledge of the debt, as he will then judge according to personal knowledge. If the
debtor admits to the debt privately but maintains his denial in public, zakat is not payable [as reported from Imam Abu Yusuf], as a
private admission does not effect benefit for the creditor.

If the debtor admits to the debt but is insolvent: if he has not been legally declared insolvent, then zakat is payable according to
[almost] all scholars. However, Hasan b. Ziyaad has stated that zakat is not payable as benefit cannot be derived from a debt owed
by one who is impoverished. Thus, it is [effectively] dhimaar. Al-Kaasaani has considered the majority position to be correct, as an
insolvent is able to earn and also acquire debt, while insolvency itself bears the possibility of cessation as wealth is a thing that comes
and goes.

If the debtor has been legally declared insolvent, zakat is payable according to Imam Abu Hanifah and Imam Abu Yusuf. Imam Abu
Hanifah does not recognise insolvency of a living person and thus any judicial decree to the same is invalid. While Imam Abu Yusuf
accepts the insolvency of a live person, the insolvent is, to a degree, able through earning. Thus, the debt can possibly be benefited
from. The effect of being declared insolvent only serves to delay the demand until the time of prosperity, and is thus akin to a
deferred debt. According to Imam Muhammad zakat is not payable, as a judicial decree of insolvency is legitimate and serves to
further restrict the individual’s ability to earn, as others become wary of trading with him.



zakat in maal -al-dhimaar”, which is wealth from which, despite proprietorship, benefit cannot be derived.
The term al-dhimaar is derived from ‘al-ba‘eer al-dhaamir’ - emaciated camel from which, despite being alive,
benefit cannot be derived due to extreme enervation. In the same manner, the types of property enlisted
above do not benefit the proprietor due to the absence of possession, thus they are also ‘dhimaar’.
Furthermore, if the property is such that the proprietor is unable to benefit therefrom, the proprietor will not
be considered [legally] prosperous on account of it.

With regards to the wayfarer, he is able to derive benefit from his property through an agent, and so his
property is liable for zakat. Similarly, property buried within the home can easily be unearthed and
accessed. It is not however possible to dig up the entire wilderness. Thus, the former is liable for zakat, but
not so the latter. Equally, debts that are acknowledged by one who is solvent are possible to recover. Thus,
the creditor is liable to pay zakat.
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wealth - al-maal al-naami.
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The fundamental rationale for non liability of maal al-dhimaar is that zakat is liable on only ‘productive’
Wealth may be intrinsically productive - khilgi, such as gold and silver, or
productivity may result as a consequence of one’s action - fi'li, i.e., acquisition with the intent of trade.!
Productivity may be either real - hagigi, by way of breeding or profit through trade, or constructive - tagdiri,
on account of having the ability to effect increase through one’s possession or that of one’s agent. Thus, if
one enjoys proprietorship but is not able to effect actual or constructive increase as a consequence of not

having possession, zakat is not payable due to absence of the condition of productivity.
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! Money, which now only has a token capacity, is considered to hold the same rule as commercial property with respect to the

liability of zakat.  See: .laiall & dasa Fadll 4088 ), 5Y alSal
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Further examples of proprietorship without possession include:

8.

Wealth held by the mukaatab - covenanted slavel. Proprietorship of the mukaatab is incomplete in
view of the mutual incompatibility of his status. i.e., as an object of possession himself [as his master
retains right of property over him until completion of payment], he does not enjoy true
proprietorship as bondage and proprietorship are mutually incompatible. However, a mukaatab also
trades as an individual in his own right [akin to a free person] as opposed to working for his master.
Thus, he effectively enjoys a form of ‘partial proprietorship’. Accordingly, in addition to not
enjoying possession, his master does not also enjoy absolute proprietorship. Rather, his
proprietorship is defective. Thus, the wealth held by the mukaatab effectively ‘reciprocates” between
himself and his master. If he is successful in securing his freedom according to the terms of the
covenant, the wealth so held will accrue to him. If he fails to meet the terms of the covenant, the
wealth held by him is appropriated by his master. The wealth held by the mukaatab is thus exempt
from liability of zakat. The mukaatab, while enjoying possession, does not enjoy true proprietorship,
and his master enjoys neither absolute proprietorship nor possession. Thus, neither enjoys complete
ownership.
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' A mukaatab is a slave with whom his master has covenanted to set free in return for prompt or deferred consideration. The
mukaatab is thereby empowered to enter into business transactions and hold property.



10.

11.

If a depositor [mudi’] leaves his [zakatable] property [wadee’ah] with a trustee [muda’] for safekeeping
and then subsequently forgets the identity of the trustee: if the trustee is from among his
acquaintances, then upon recall, zakat is payable retrospectively, as forgetting an acquaintance is a
seldom occurrence and thus the means of access remain. If the trustee is not from among his
acquaintances, zakat is not payable retrospectively, as in such case access to the property is difficult.
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A commodity purchased in a valid sale with the intention of resale but possession [actual or
constructive] of which has hitherto not been realised. The purchaser of the stock is not liable to pay
zakat upon the passage of a lunar year. While the valid sale has effected propriety, proprietorship is
defective on account of failure to realise possession. Propriety per se restricts others from the right
of disposal, while complete propriety empowers the proprietor to effect disposal.
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Property (al-marhun) held as security by a creditor (al-murtahin) against a debt, where the property
may be used to extract the value of the debt or part thereof. The property so held is not liable to
zakat, neither during the term of the security nor retrospectively after the return of the pledged
property to the debtor. During this term, the creditor has not enjoyed proprietorship, while the
debtor has not had possession. Thus, neither the creditor nor the debtor has enjoyed complete
ownership.
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12. Another such example is the contract known as bey’ al-wafaa’ - redemption sale, wherein the vendor
sells a commodity with the express condition that the purchaser shall return the object of sale upon
redemption of the purchase price. Some refer to it as al-bey” al-janiz - permissible sale’, possibly on
account of recognising its validity in order to obviate the need to resort to usury. Accordingly, it is
lawful for the purchaser to benefit from any yield. Others have used yet other terms for this form of
'sale', which was used to circumvent the prohibition of usury. Essentially, a lender, not permitted
any return beyond the principle, would, instead of advancing a loan, purchase a commodity from
the vendor (borrower) with the express condition that the purchaser (lender) shall return the object
of sale to the vendor (borrower) upon redemption of the purchase price. The purchaser (lender) was
thus able to benefit from the yield of the object of sale. According to the majority, such a contractual
structure was not actually that of sale, but essentially that of al-rahn. i.e., the object of sale was
effectively a security advanced by a debtor (vendor) to the creditor (purchaser) against a debt
(purchase price).
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The above contract of bey” al-wafaa’ raised the question of zakat liability with regards to the purchase
price. Some fugahaa’ have opined that the vendor is liable for zakat on account of his proprietary
capacity. Others place liability with the purchaser as he considers the purchase price to be his own
property temporarily deposited with the vendor, and thus will be held liable according to his
understanding. The author of al-Zakhirah has apportioned liability to both on account of the two
reasons given above. He also states that this is not an example of mandating zakat upon two
separate individuals for the same property, as dirhams are not fixed units in contracts and
rescissions. [i.e., the monetary units that form the purchase price are non specific and can be
replaced by other units of the same genus.] However, Ibn ‘Aabideen has opined that, as the status of
the contract of bey’ al-wafaa’ is, according to the prevalent opinion, deemed to be essentially that of
al-rahn, i.e., the ‘object of sale’ is effectively a security advanced by a debtor (vendor) to the creditor
(purchaser) against a debt (purchase price), and thus, as per the rule regarding normal debts, zakat is
payable by the purchaser (creditor).
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14.
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Dower payable to the wife wherein the dower comprises a zakatable commodity such as specific free
grazing camels. While the marriage contract establishes proprietary rights for the wife with respect
to the dower, complete ownership is not realised until she has possession of the same. Thus,
according to Imam Abu Hanifah, even after the passage of one lunar year the wife is not liable to
give zakat for the dower owed to her as her ownership is defective.
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Khula’, wherein the husband agrees to terminate the marriage in consideration of an agreed return
(e.g., an agreed sum of money), but hitherto has not received the same. While the Khula’ agreement
establishes proprietary rights for the husband with respect to the agreed consideration, complete
ownership is not realised until he has possession of the same.
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The examples above clearly illustrate that liability of zakat is a consequence of complete ownership
comprising both proprietorship and possession. The absence of [actual or constructive] possession,
characterised by the inability to benefit through effecting increase, renders ownership defective.

Thus, with regards to the three types of trusts in question, according to Islamic law:

a. Bare (simple) trusts:

1.

Nominee structure - shares held by TD Waterhouse on your behalf. TD Waterhouse is merely an
agent, while proprietorship is vested in you. You enjoy possession through the medium of TD
Waterhouse and thus you are liable for zakat.

Nominee structure for a minor - Zakat is not payable by either you or your son until he reaches the
age of majority. After the age of majority if you consent to your son's possession he is liable for
zakat, otherwise, as he has hitherto not secured ownership, zakat liability will only accrue to him
subsequent to him reaching the age of eighteen. In the interim, if the terms of the trust now restrict
you from benefiting from the trust property, your ownership will be defective and you also will not
be liable for zakat.

Nominee structure for the unrelated minor - Zakat is not payable in any case by the unrelated minor
before reaching the age of majority. After the age of majority, if transfer of ownership has been
realised and he is also empowered to access the money he is liable for zakat, otherwise zakat liability
will only accrue to him subsequent to him reaching the age of eighteen. However, in the case that
ownership is still retained by you and the terms of the trust also restrict you from benefiting from
the trust property in the interim, your ownership will be defective and you also will not be liable for
zakat.

Child Trust Fund - Zakat is not payable in any case by the child before reaching the age of majority.
After the age of majority the child remains non-liable until the age of eighteen. Any money
deposited in the fund by the father, agent, guardian or executor in a proprietary capacity during the
age of minority transfers into the ownership of the child with immediate effect, and they do not
retain any zakat liability. Although money deposited by other than the father, agent, guardian or



executor under the Child Trust Fund scheme will not transfer into the ownership of the child until
the child is able to access the same, they do not retain any zakat liability as the terms of the Child
Trust Fund restrict them from benefiting from the trust property.

b. Interest in possession trusts -
c. Discretionary trust -

In both of the latter two types of trust:

Settlor - while proprietorship rests with the settlor and the trustees perform their functions on his behalf, as
a consequence to the terms of the trust, his ownership is defective. Thus, the settlor is not liable to pay zakat
upon the trust property.

Trustees - the trustees are mere agents of the settlor and are not proprietors of the trust property. Thus,
there is no question of them being liable to zakat.

Beneficiaries - the beneficiaries, whether life tenants or remaindermen, do not enjoy proprietorship or
possession until, according to the terms of the trust, possession of the income or the capital is secured during
the lifetime of the settlor. Until possession, and thus complete ownership, is not realised, the beneficiaries
will not be liable for zakat. After possession, the normal rules of zakat will apply. If the trust is created to
function following the demise of the settlor, it is effectively a bequest. Thus, the trust property will
constitute a portion of the settlor’s estate and the terms of the trust will be superseded by the laws of
bequest. Upon receipt of the inheritance, the normal rules of zakat will apply.
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